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Current Topics. 


Delegated Legislation. 


A SUBJECT of constant legal interest and recurring political 
interest was discussed by the Home Secretary in a speech at 
Bradford on 5th March. He said that the Legislature was 
rightly watchful of any tendency on the part of the executive to 
run away from effective legislative control. He suggested, 
however, that we should have to try to conceive our legislative 
measures on lines of broad principle and of finance, that 
Parliament could express its will on fundamentals. This should 
simplify and shorten Committee = discussion. — Parliament, 
Mr. MORRISON said, must be prepared to leave to the executive 
the task of working out the details, within the policy Parliament 
has approved, and implementing them by means of departmental 
regulations and orders. This meant, and we had to face the fact, 
that we might have to accept in peace-time rather more use of 
delegated legislation than we had before the war. Parliament 
had a proper right of effective supervision of this delegated legisla- 
tion, and how it could exercise its right without betraying its 
trust and at the same time without clogging the wheels of 
executive action, was itself a difficult question. But it) was 
exactly the sort of question that British common-sense and 
political tact had solved again and again in our history. The 
Prime Minister described this speech in answer to questions in the 
Commons on 9th March, as “a purely philosophical disquisition 
on a hypothetical and conjectural situation which might arise 
after the war.” Delightful though this may be as a phrase, 
many will be inclined to regard it as ‘“‘a_ terminological 
inexactitude,”’ in the sense that the situation that will arise is 
neither hypothetical nor conjectural. 
The Times of 9th March pointed out, a vast amount of modern 
legislation cannot be framed without the assistance of technical 
and professional experts. Delegated legislation, the Committee 
on Ministers’ Powers reported in 1932, has come to stay. Not 
only that, but as The Times leader writer observed : ‘* The plain 
fact is that the nation’s business now, and in the immediate 
future, is certain to become so formidable in its proportions that 
Parliament would be false to its major responsibilities if it sought 
to divert, either to detailed control of the executive or to detailed 
law-making, any considerable part of the time which is needed 
to frame the broad outlines of a succession of major legislative 
measures.” It therefore becomes one of the major preoccupations 
of democracy to find some effective method of Parliamentary 
control of delegated legislation. Whether this can be best 
achieved by a standing committee of the House, as recommended 
by the Donoughmore Committee, and rejected by the Government 
last year, or by some other method which the Government has in 
mind but has not yet disclosed, will have to be thrashed out in 
Parliament, and that at no distant date. 


sO 


Post-war Housing. 

THERE is a growing public realisation of the urgency of post- 
war housing problems. In the Commons on 8th March the 
Minister of Health, in a short statement on the Government’s 
housing policy for the first two years after the end of war in 
Europe, said that the needs of those who had no homes of 
their own could not be fully met or met with sufficient speed 
by building new houses of permanent construction. There 
would have to be undertaken a substantial amount of emet ‘gency 
housing both by adapting existing buildings and by providing 
temporary accommodation of various kinds. Both types of 
houses, the permanent and the temporary, were complementary 
parts of a single Government policy for providing the largest 
possible number of new homes during these first two years. 
To enable local authorities to make an early start. as soon as 
conditions permit, with the construction of new houses of a 
permanent type, the Government had decided to introduce 
temporary legislation extending the present scope of housing 
subsidies so as to include dwellings built to meet general needs. 
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Local authorities would be enabled to buy in advance 
required for these housing operations, using compulsory 
if necessary. And Parliament would be asked to empower the 
responsible Ministers, as after the last war. to confirm compulsory 
purchase orders for the acquisition of land for housing purposes 
without holding an inquiry. The Government hoped to be able 
to introduce the necessary legislation shortly after the [Easter 
recess. Representatives of the associations of local authorities 
and of the London County Council were being invited to discuss 
with the Minister at an early date arrangements for housing 
subsidies. The local authorities would be invited to proceed on 
the basis that all preliminary preparations should be mad: 
ensure that, if building resources should perimit, 1OO.000 houses 
could be completed or under construction by the close of the first 
vear after the end of hostilities in Kurope, and a further 200,000 
by the close of the second year. These 300,000 houses would be 
in addition to those built under the programme of temporary 
construction. \ circular to housing authorities and county 
councils (28 44) draws particular attention to the reference in the 
statement to the acquisition of land. It is stated that under the 
Government decision local authorities are to be able to buy in 
advance land required for their housing operations under the 
Government programme. The war-time ban on capital 
expenditure will be relaxed to enable this to be done and 
reference to sites for the first year’s housing programme only in 
circular 2778 of the 4th March, 1943, will cease to apply. Local 
authorities will be able to acquire as much land as is required for 
proposals which they are likely to be able to put in hand for 
meeting urgent needs in the two years after the war. As a result 
of a request sent Jast March to all the 1.300 housing authorities, 
1.233 authorities have sent proposals for over 257,000 houses. 
These authorities already hold 16,000 acres of Jand for housing 
and they propose to acquire a further 14,000 acres. 
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War Damaged Licensed Premises. 

THE labours of the committee on War Damaged Licensed 
Premises and Reconstruction, appointed by the Home Secretary. 
on 20th August, 1942, to sit under the chairmanship of JOHN 
Morris, K.C., have resulted in the production of a booklet of 
analysis and recommendations (Cmd. 6504, price 1s.4 by the 
committee. The report points out that the committee's appoint- 
ment arose after the passing of the provisions of the Finance Act 
1942, whereby licences of premises in which business has been 
temporarily discontinued owing to war circumstances are placed 
in suspense, and the principal matter to be considered by the 
committee was the planning of the provision of licensed houses 
in the place of those destroved and damaged by enemy action. 
It is stated that if the area is one of isolated war damage the 
existing legal provisions are in general adequate, but in an area 
where there is serious war damage a wide field of survey and of 
action will be required for effective replacement, reduction and 
redistribution of licences. The licensed houses involved are not 
only those which are war damaged, but also those affected by 
replanning, and the facilities of consultation and negotiation 
between local authorities will be improved by making available 
the experience of licensing justices. The report also states that 
the machinery required for replacement, reduction and redistri- 
bution does not require to be permanent, must be different from 
that available under licensing law, should operate with speed and 
flexibility and be responsive to the new opportunity. Examples 
of bad planning are the excessive number of units, though not 
excessive amount of accommodation, in the congested areas of 
towns, and the inadequate facilities of licensed premises in certain 
residential areas. It is recommended that licensing functions 
during the process of replanning should be administratively 
effected, and a Licensing Planning Committee of licensing justices 
and local authorities be appointed to survey licences, consider 
amalgamations and other similar questions, consult and negotiate 
with local authorities and trade and other interests and draw up 
plans. A new form of removal called a planning removal is 
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recommended, to be available on a certificate from the Licensing 
Planning Committee, and while the committee is functioning, it is 
suggested that there should be a suspension of ordinary removals, 
special removals and of action by the confirming and compensation 
authorities. The date for concluding the work of the Licensing 
Planning Committee, it is proposed, should be fixed by the Home 
Secretary. Broadly speaking, there should be the following 
modifications in the work of the licensing justices. They would 
be empowered to grant a planning removal on a certificate from 
the Licensing Planning Committee subject to approval of the 
premises (or, in the case of a provisional grant on plans, to 
approval of the plans of the premises) and to the applicant being 
a fit and proper person. They would still be able to fix permitted 
hours, grant transfers, approve or require structural alterations 
on permanent premises, renew licences, grant new licences 
(subject to the approval of the Licensing Planning Committee, 
and exercise their powers under the Finance Act, 1942, Sixth 
Schedule, Pt. I, as to notice of resumption of business, transfers 
ard extinguishment of licences. 


Further Details. 

Ir is also recommended in the report that any 
difference arising between the Licensing Planning Committee 
and the local authority may be referred for decision to the Minister 
responsible for approval of the local authority’s replanning 
scheme, either before or at the local inquiry into the replanning 
scheme. At the local inquiry into the replanning scheme any 
person or persons interested in the plan for the reduction and 
redistribution of licences should be entitled to be heard, and 
appeals could also then be heard, it is stated, from a refusal 
by the Licensing Planning Committee to grant a certificate for 
a planning removal. Provision would also be required for an 
ad hoe Jocal inquiry to deal with the exceptional cases of dispute 
as to a planning removal into a part of an area which is not 
within a planning scheme. It is further recommended that there 
showld be provisions for carrying on business in temporary 
premises, both in areas of isolated damage and in areas of serious 
war damage. As regards off-licences, it is suggested that there 
should be facilities for temporary premises, and that off-licences 
should, where required, be subject to the recommendations 
made in respect: of planning removals. Consideration should 
be given to the position of the independent off-licensee. Con- 
sideration should also be given, it is said, to the effect on the 
redistribution of licensed premises, of the legal position of clubs, 
and of licences granted under s. 111 (1) of the Licensing (Con- 
solidation) Act, 1910. That subsection creates the anomaly 
that excise licences can, without a justices’ licence, be granted 
authorising the sale of spirits or wine on certain minor conditions. 
At the present time, it is pointed out, there are about 1,900 such 
licences in England and Wales, and any considerable increase 
in this number might preclude justices licences, particularly 
in new housing areas. With regard to both clubs and premises, 
it is said. there may in some cases be an incentive to their forma- 
tion. if licensing facilities are inadequate. A minority report 
by Mr. FRANK HUNT appears at the end of the report. The 
minority view is that instead of the appointment of a Licensing 
Planning Committee, the duties of the licensing benches should, 
for the purpose of the reconstruction of devastated areas, be 
entrusted to a small committee of justices. called the Emergency 
Licensing Committee, with statutory authority to collaborate 
with the reconstruction authority. The report concludes 
with an impressive list of licensed businesses discontinued through 
war circumstances as at $list August, 1943. The number of 
on-licenses of premises closed in England and Wales because of 
destruction or serious damage is 1,848, and closed for other 
War causes is 876. In the case of off-licences, the numbers are 
respectively 277 and 816. The highest totals are in the London 
county, where they are 454 and 262 respectively. For this, 
among other reasons, it is suggested that there should be one 
Licensing Planning Committee for the County of London, and, 
if desired by the City authorities, one also for the City. The 
vast extent of the problem has thus been the subject of a full 
survey by a committee well qualified to consider it, and it now 
remains for the Government to draft the necessary planning 
legislation. 


Group Libelling. 

From the Massachusetts Law Quarterly for December, 1943, we 
gratefully cull an extract from the Boston Herald of 28th May, 
1943, on a subject which is bound to exercise the minds of all 
thinking lawyers on both sides of the Atlantic for many years to 
come. The frightfully disintegrating factor of racial and religious 
hatred with which Hitler, his satellites and friends succeeded 
in infecting most countries of the world will be bound to leave 
its effects for many years to come. The shocking pass to which 
this can bring any country which allows it to proceed unchecked 
is best illustrated by the present condition of the states now 
opposing the United Nations. The extract states: ‘' Massa- 
chusetts has now become one of the few states which have 
enacted statutes penalising the libel of groups of persons. It is 
important that the nature of this law should be clearly under- 
stood. It provides that ‘ whoever publishes any false written or 
printed material with intent to maliciously promote hatred of 
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any group of persons in the Commonwealth because of race, 
color, or religion shall be guilty of libel.” The prescribed penalties 
are a maximum fine of $1000 or imprisonment of not more than 
a year, or both. [St. 1943 ¢. 223.) The drastic nature of this act 
is relieved by two additional provisions. A defendant may offer 
in defence that no malice was involved. That, of course, is usual 
in libel laws. What is most unusual is that only the attorney- 
general or a district-attorney can institute prosecutions. This 
is a necessary safeguard. Such a law without a similar provision 
might easily lead to unfortunate conditions.”’ It is significant 
that Massachusetts, one of the New England states colonised by 
some of the earliest refugees from tyranny in Western Europe, 
should be in the vanguard of the struggle to find the right answer 
to this terrible weapon of tyranny. So far as the law of civil 
actions for defamation in England is concerned, it has been said 
by WILLEs, J., that ‘ if a man wrote that all lawyers were thieves, 
no particular lawyer could sue him unless there is something to 
point to the particular individual” (Kastwood v. Holmes, 
1 F. & F. 349). If the class libelled is definitely limited, for 
example the members of a particular club, then any member may 
sue (Hamson v. Thornborough, 10 Mod. 196). The matter, in 
view of the grave social consequences of group libel, is more 
appropriate for treatment by the criminal law. In this country 
group libels seem to come under the head of sedition, as practices 
which * directly tend or have for their object . to excite 
ill-will between different classes of the King’s subjects ” 
(Archbold’s ‘ Criminal Pleading, Evidence and_ Practice,” 
1943 ed., p. 1115). If they come under this heading, all that 
remains is that the law should be rigidly enforced. The problem 
is indeed grave, and the State of Massachusetts must be 
congratulated for its courage in tackling it. 


Fees of Commissioners for Oaths. 

A READER has kindly drawn our attention to the fact that 
the Solicitors Remuneration Order, 1944, which raised the 
amount of solicitors’ remuneration in matters covered by the 
Remuneration Order, 1883, by 124 per cent. does 


not cover the fees which solicitors take as commissioners for 
oaths. These are dealt with by the Commissioners for Oaths 


(Fees) Order, 1921, made under s. 216 of the Judicature Act, 1925. 
by the Lord Chancellor, with the concurrence of the Lord Chief 
Justice and the Master of the Rolls. The fees in themselves 
are quite small, and except to commissioners who do a _ con- 
siderable amount of this class of work, an increase of 124 per 
cent. would have a negligible effect in reducing overhead expenses. 
Whether or not there is a sufficient number of solicitors with a 
sufficient amount of work as commissioners to render an increase 
desirable, the question is at any rate one which, if it deserves 
consideration at all, must be considered separately from the 
general question of solicitors’ remuneration, and no doubt that 
is why the matter has not been so far taken up by the authorities. 


Recent Decisions. 

In the House of Lords, on Sth March (The Times, 9th March), 
the House (THE LoRD CHANCELLOR, LORD ATKIN, LORD 
THANKERTON, LORD RUSSELL OF KILLOWEN and LORD PORTER), 
in Jervis v. Sun Life Assurance Company of Canada, held that an 
appeal could not proceed because the respondent had been finally 
settled with and couJd have no interest in the result, and there 
was no case in which the House had renewed a decision in which 
there was no actual controversy between the parties. 

In Corporation of Foreign Bondholders v. Inland Revenuc 
Commissioners, the Court of Appeal (THE MASTER OF THE ROLLS 
and MACKINNON and LuUXMoOORE, L.JJ.) held that the Corporation 
of Foreign Bondholders, incorporated by the Corporation. of 
Foreign Bondholders Act, 1898, to protect holders of public 
and especially foreign and colonial securities, and maintain 
contacts with foreign governments and intervene where there 
was a threatened or actual default by a State, was not a body 
established for charitable purposes, and was therefore not entitled 
to claim exemption from income tax in respect of its investment 
income under s. 37 (1) (6) of the Income Tax Act, 1918, as a body 
established for the purpose of protecting private persons did not 
become a charity merely because incidentally its action resulted 
in some benefit to the State. 

In Signy v. Abbey National Building Society, the Court of 
Appeal (THE MASTER OF THE ROLLS, MACKINNON and LUXMOORE, 
L.JJ.) held that s. 12 of the Increase of Rent and Mortgage 
Interest Restrictions Act. 1920, read as a whole, had the object of 
fixing the rental value of a house so long as that value did not 
include any substantial payment for the use of furniture as a 
criterion for deciding whether a house fell within the Acts or not. 
as a letting of a dwelling-house completely furnished was a letting 
of something more than the dwelling-house, for it included the 
letting of the furniture, and in s. 12 (1) (a) the first letting which 
was to fix the standard rent of a dwelling-house within the Acts 
unfurnished dwelling-house—-was the first letting 
and nothing more. There was no justification for reading the 
section as if the words ‘“‘ whether furnished or unfurnished ° 
were to be implied, and therefore a furnished letting could 
not be a first letting for the purpose of fixing the standard 
rent. 
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e a . e . . 
Criminal Liability of Corporations. 
(CONTRIBUTED. ) 

IN a recent prosecution by the Conservators of the River Thames 
against a limited company for wilfully causing pollution of a 
tributary of the Thames, the point was unsuccessfully taken by 
the defence that, in the circumstances which arose on the date of 
the commission of the act resulting in the pollution, the company 
were not responsible for the acts of their servants, and in 
consequence were not guilty of the offence with which they were 
charged. 

The conservators’ powers for the prevention of pollution are 
laid down in the Thames Conservancy Act, 1932, ss. 119-133, 
a private Act, but the matter raised during the prosecution is of 
sufficient general importance to interest other pollution authorities 
administering either their own private Act or Acts, or the Rivers 
Pollution Prevention Acts, 1876 and 1893, and to employers of 
labour generally. A case on a somewhat similar point was also 
recently before the High Court in Director of Public Prosecutions 
v. Kent and Sussex Contractors, Ltd., 88 Sou. J. 59, and decided 
against the company. 

The relevant part of s. 123 of the Thames Conservancy Act, 
1932, under which the company were summoned by the 
conservators is as follows :— 

“If any person without lawful excuse (the proof whereof 
shall lie upon him) does any of the following things (namely) : 





MD css 
(6) Wilfully causes or knowingly suffers any sewage or 
any offensive or injurious matter whether solid or fluid to 

flow or pass into the river or in any tributary ; 

he shall for every such offence be liable to a penalty not 

exceeding one hundred pounds and to a daily penalty not 

exceeding fifty pounds.”’ 

For the purposes of this article the expression “ the river ”’ 
may be taken to mean the River Thames within the conservators’ 
jurisdiction, i.e., the non-tidal Thames, and “ tributary ” to mean 
and include the whole and every part of any and every river, 
stream, watercourse, etc., communicating either directly or 
indirectly with the river. 

It is apparent that many of the premises, possibly the majority, 
in the Thames catchment area (and thus within the conservators’ 
jurisdiction for the purposes of pollution) the drainage arrange- 
ments of which are ‘* potential sources of pollution ”’ are either 
owned by or in the occupation of local authorities or manufac- 
turing companies, and if such bodies were not liable for the acis 
of their servants, and in particular were not liable at all, the 
purpose of the section would be defeated. The matter is therefore 
of vital importance to the conservators and other pollution 
authorities, and accordingly a full examination of the same is 
necessary. 

Mens rea. 

The first question which arises under the section in question 
is whether the word ‘“ person” includes a corporation. In 
connection therewith s. 2 of the Interpretation Act, 1889, 
provides that in the construction of statutory enactments 
relating to any offence, the expression “ person ”’ shall, unless a 
contrary intention appears, include a body corporate. It 
follows that where a statute defines a criminal offence in which 
mens rea is a necessary ingredient, the contrary intention does 
appear, since a corporation cannot have mens rea or criminal 
intention (Pearks, Gunston & Tee, Lid. v. Ward [1902] 2 K.B. 1; 
Mousell Bros. v. L. & N.W. Rly. [1917] 2 K.B. 836). 

It is therefore necessary to consider whether mens rea is a 
necessary ingredient of the offences under the section, and in 
determining this question regard must be had, apart from any 
express words, to the general purpose of the legislation in 
imposing the penalty. 

In Mousell’s case, supra, Atkin, J., as he then was, said on 
p. 845 :— 

“To ascertain whether a particular Act of Parliament has 
that effect or not, regard must be had to the object of the 
statute, the words used, the nature of the duty laid down, 
the person upon whom it is imposed, the person by whom it 
would in ordinary circumstances be performed, and the person 
upon whom the penalty is imposed.” 

As already stated, if a corporation were not liabie for the acts 
of its servants, the objects of the section would not be achieved, 
and since by reason of their nature, serious offences under the 
section might be committed by local authorities or manufacturing 
ccmpanies, etc., a remedy against the servants would often be 
inadequate. Further, the penalties under the section are very 
substantial and much more appropriate to the particular 
corporation than to its servants. 

From these general considerations therefore, a presumption 
arises that mens rea is not a necessary ingredient under the 
section, but such a proposition must be subject to inferences 
which can be drawn from particular words which might 
reinforce or rebut the general presumption. 

As will be seen from a perusal of the section, a person may 
commit an offence by either (i) ‘ wilfully causing” or 
(ii) *‘ knowingly suffering,’’ any sewage, etc., to flow, etc., into the 


(i) ‘* Wilfully causing.’”’ There are cases where the word 
*‘ wilful’? has been held not to connate mens rea (Hudson v. 
MacRae, 33 L.J. Mag. Case 65; Haton v. Gwynne [1921] 
2 K.B. 661). 

Again in the Mousell Bros. case, supra, where ‘ intention to 
avoid payment ’”’ was a necessary ingredient of an offence, a 
corporation was nevertheless held liable. 

Further, in Law Society v. United Service Bureau, Ltd. [1934] 
1 K.B. 3438, Avory, J., at p. 349, said :— 

“. .. The second is that the words ‘ wilfully pretends’ 
in s. 46 could have no application to a corporate body because 
‘wilfully ’’ involves some mens rea which a corporate body 
cannot have. I think that that point fails and that a cor- 
porate body might ‘ wilfully pretend’ within the meaning 
of s. 46 (Solicitors’ Act, 1848) to be qualified to act as solicitors. 
It has been laid down over and over again that where a statute 
absolutely prohibits the doing of an act it is sufficient to show 
that the person accused did the forbidden act intentiona'ly 
and that it is not necessary to go furthe: and prove what is 
commonly known as mens rea or any intention other than to 
do the thing forbidden.” 

The authorities therefore do show that the word ‘ wilful ”’ 
is not conclusive in favour of mens rea and in these circumstances 
the various general inferences suffice to refate the need for this 
as regards this particular offence. ; 

(ii) ‘‘ Knowingly suffering.’”” The difficult word here is 
‘knowingly ”’ and prima facie this assists the view that mens 
rea is necessary. However, in Chuter v. Freeth (1911| 2 K.B. 
$32, a provision that absence of knowledge was a defence was 
held not ot itself to connate mens rea. In considering this 
particular point it will be appreciated that there may be a 
distinction between a positive requirement of ‘‘ knowledge” 
and a defence of absence of knowledge, though togically such 
distinction only affects the burden of proof. 

It may be added that in the Chuter case, supra, it was expressly 
stated that a corporation may ‘ believe’ through its servants 
and such case, although uncontested, was followed in &. v. 
Ascanio Puck & Co., 76 J.P. 487. ; 

Here again, therefore, the word ‘* knowingly ” is not conclusive 
in favour of mens rea and following the previous reasoning mens red 
is not an ingredient of this particular offence. ; 

Finally, as regards the mens rea problem under the section 
as a whole, the view that corporations can be liable under such 
section is very strongly reinforced by the fact that in a large 
number of statutory pollution offence cases the point has not, 
apparently, been taken (see, in particular, High Wycombe v. 
Thames Conservancy, 78 1.7. 463, and Rochford R.C. v. PLA. 
[1914] 2 K.B. 916). Indeed, in view of the case law on statutory 

offences of river pollutions by corporations, it would be very 
difficult to suggest now that a corporation could not be liable. 
A defence therefore based on this proposition cannot be viewed 
very hopefully by the corporation concerned. 








Mens rea in Weights and Measures 
Prosecutions. 


(CONTRIBUTED.) 

THE question of the need for proving mens rea in order to obtain 
a conviction under s. 29 of the Weights and Measures Act, [S8S9, 
arose at Feltham Petty Sessions on 26th February last, when a 
firm of coal merchants was summoned by an inspector of the 
Middlesex County Council in respect of short weight in coal. 
It was proved that the coal was of full weight when it left the 
defendant’s depot and that the deficiency was due to the 
unauthorised act of an employee, contrary to the wishes and 
without the knowledge of the defendant. Counsel for the defence 
successfully contended on the authority of Paul yv. Harareaves 
[1908] 2 K.B. 291, and a recent case (unreported) which came 
before a Divisional Court in January of this year (Twentyman v. 
John Hulbert, Ltd.), that in the absence of mens rea the coal 
merchant was entitled to be acquitted. ! 

In Paul vy. Hargreaves, Lord Alverstone, L.C.J., said : 

“It is a general principle of the criminal law that a man 
is not to be convicted of a crime if he has no mens rea. There 
are, no doubt, a number of exceptions to that rule which are 
based on the terms of particular statutes ; for example, certain 
offences under the Licensing Acts and the Sale of Food and 
Drugs Acts. But this Act (referring to the Weights and 
Measures Act, 1889) creates no exception to the general rule. 
The above pronouncement was considered and followed in the 
unreported case mentioned above. It is notewort hy that s. 29 
of the Act of 1889 contains no absolute prohibition of short weight 
in coal. It provides that if an inspector finds such short weight, 
“ the seller of the coal or the person in charge of the vehicle as the 
case may be” shall be liable to a penalty. ; 

At London Sessions, on 22nd February, the Appeals Committee, 
Mr. A. W. Cockburn, K.C., presiding, heard an appeal by a London 
firm of retailers of coal against a conviction at Marylebone Police 
Court, under s. 29 (2) of the Weights and Measures Act, ISS0, in 





river or into any tributary. These should be considered 
Separately as follows :-— 


respect of short weight in a consignment of coal sent out for 
delivery to a customer. The main ground of the appeal was that 
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the appellant had passed to another coal merchant, for execution 
by him on agency terms, an order reccived from a registered 
customer whose residence was seven miles fron the nearest depot 
of the appellant. This course had been adopted in compliance with 
a recommendation from the Ministry of Fuel and Power in view 
of the urgent necessity of climinating uneconomic deliveries and 
of preventing waste of man-power and transport. Appellant’s 
counsel contended that the appeal should succeed as the short 
weight was due to the act of some person (employed by the agent) 
over whom the appellant had no control, s. 12 (2) of the Sale of 
Food (Weights and Measures) Act, 1926, being applicable. On 
this ground, the appeal was allowed and the conviction was 
quashed. <A further contention for the appellant, namely, that 
a person innocent of mens rea could not be convicted under s. 29 
of the Act of 1889 in respect of short weight caused by the 
unlawful and unauthorised acts of his servant or agent. was not 
accepted by the committee. 





A Conveyancer’: S : Diary. 


Right to access of Air. 

A CLAIM for infringement of rights to the access of air to particular 
windows is frequently joined in a writ for interference with 
ancient lights. To a great extent the two sorts of action do march 
together, as windows usually admit both light and air. But it is 
quite possible to have a case where the interference of light is 
trivial but that with air substantial. There one must examine 
more closely the rules relating to the right to air, which appear 
to be obscure. The received tradition on which I was brought up 
was that there is no right for a tenement to enjoy uninterrupted 
access of air at large, but that a dominant tenement may acquire 

particular right, by grant or prescription, to the access of air 
across a servient tenement and through a defined channel. One 
version adds that such a right can only be acquired in respect of 
a building. 

There certainly 
convention, but the cases are not 
moreover, all comparatively old. The most recent one that | 
have found cited in the - xt-books is Cuble v. Bryant (1908) 
i Ch. 259, where Neville, J., granted a mandatory injune tion for 
the removal of a hoarding which blocked certain ventilators in 
the wall of the plaintiff's stable. The difficulty about this case is, 





is a good deal of authority to support this 


really consistent. ‘They are, 


however, that it was expressed to be decided on the doctrine of 


derogation from grant, the tenements of both plaintiff and 
defendant having till recently been in common ownership. There 
was no express grant of a right to the access of aii to the 
ventilators ; nor could there be any question of prescription, as 
there had been unity of seisin until two or three years before. 
Cable v. Bryant can reaily be discounted as an authority on 
easements in respect: of air. 
The next most recent case is Chastey v. sarge sr [1895] 2 Ch. 389 
and [1897] A.C. 155, more fully deseribed below. But 
discussing that case, it on be as well to note those which led up 
to it. In Webb v. Bird, 13 C.B. ( ) S41, it was held that there 
was no prescriptive right to the aorta ‘rrupted access of air to a 
windmill. Such a right would, of course, have been very onerous 
to the neighbours, since a windmill could make use of air received 
from whatever quarter the wind happens to be blowing. In 
Bryant v. Lefever, 4 C.P.D., the court refused to recognise a much 


heft re 


narrower claim. For twenty years and more there had been free 
access of air to certain chimn: ‘vs Which were on the side of the 
plaintiff's house next to the defendant’s house. In 1876 the 
defendant greatly increased the height of his building, thus 


preventing the plaintiff’s chimne yS having a proper aon aught. 
Since then the plaintiff's chimneys had smoked whenever a fire 
was lit. The jury found that the defendant’s operations had 
“ sensibly and materially interfered with the comfort of human 
existence in the plaintiff's premises’ and assessed the damages 
at £10. Lord Coleridge, C.J., gave judgment for that amount. 
On appeal, however, the defendant suececded. The lords justices 
explained that the right claimed could not be a natural right, 
as chimneys are not naturally parts of the close where they stand. 
They also said that there was no evidence to support the jury’s 
finding that the defendant had done that which caused a nuisance 
to the plaintiff's house, stating that any nuisance was caused by 
the plaintiff himself in having the fires lit: until that was done, 
the plaintiff was not troubled with smoke. (1 may say in passing 
that this argument seems © xtremely weak: in our climate it is 
difficult to see how any ‘* comfort of human existence ” is possible, 
partic ularly in winter, without fires.) But the real basis of their 
decision was that a claim to the access of air to a chimne vy was 
like a claim to percolating water, and was thus not a subject- 
matter for prescription, on the authority of Chasemore v. Richards, 
H.L.C. 349. Again, with very gre at respect, I have difficulty 
in understanding this comparison 3 it would be intelligible in 
connection with a windmill, as in Webb v. Bird, or a skeleton shed 
for drying timber, as in Harris v. de Pinna, 33 Ch. D. 238, both 
of which welcome indiffere ntly every breeze that blows. It seems 
to be quite a different matter whe ve the right is claimed for the 
benefit of a chimney, a single defined channel of a kind which 
notoriously reacts differe ntly to different sorts of wel, 


On the other hand, a right to ag wegen of air was found to 


exist in Bass v. Gregory (1890), 25 Ch. 181. There the plaintiffs 
were respectively the owners and the cite a of a public-house, 
called the “‘ Jolly Anglers,’ at Nottingham. The cellar of their 
premises had been excavated from the rock. This cellar was 
ventilated, for at least forty years before action brought, by a 
hole leading into the defendant’s well, which was open to the air, 
having a grating at the top. Pollock, B., found that the position 
was well known to the defendant, so that there was no question 
of clam. Tle refused to follow Bryant v. Lefever because ** if ever 
there was a case of the access of air to premises through a strictly 
defined channel, this is that case.’ Following Dent v. Auction 
Mart Co., 2 Eq. 238, he granted an injunction to restrain 
interference with the flow of air to the cellar by the route stated. 
Dent v. 
rights to light occasioned by a large building in the City. The 
refere nce to air is at p. 252. Sir W. Page Wood, V.-C., there 
said: ‘‘ There is a staircase (sc. in the plaintiff's building) lighted 
. by window which, when opened, admit air. The 
defendants were i to shut up those windows as in a box with 
the lid off, by a wall about 8 or 9 feet distant, and some 45 feet 
high ; and in that circumscribed space they propose to put three 
water-closets. There are difficulties about the case of air as 
distinguished from that of light: but the court has interfered to 
prevent the total obstruction of all circulation of air; and the 
introduction of three water-closets into a confined space of this 
I think. an interference with air which tbe court 
ground of nuisance. This is perhaps the 
proper ground on which to place the interference of the court, 
although in decrees the words ‘ light and air’ are often inserted 
together as if the two things went pari passu.”’ The trouble with 
this decision as a decision on the access ot air to windows is that 
it is fully explicable as one on nuisance by polluting the air. 
Betore the defendants’ building was put up, there was free access 
of pure air to the window ; afterwards there were placed below 
the window by the defendants three structures calculated to 
exude odours, which odours were directed to the plaintiff’s window 
by the fact that the defendants also put up a wall which prevented 
them being blown away. I should have thought it reasonably 
clear that these facts constituted an ordinary common law 
nuisance without the necessity of saying that there was a nuisance 
to an incorporeal hereditament, viz., to a right of access of air to 
a window. It is to be noted, however, that this care, treated as 
one of access of air, is distinguishable from Bryant v. Lefever in 
that the plaintiff had been completely passive ; he did not even 
do aaything comparable to the lighting of the fires. But it is not 
at all a satisfactory position ; if Dent v. Auction Mart Co. is right, 
and if it is a decision on air as distinct from nuisance, the window 
must have been the “ defined channel.”” But in Bryant v. Lefever 
a chimney was found not to be a “* defined channel.” I fail to see 
the difference in principle between a free flow of air to a window 
and a free flow of air to a chimney. If both decisions are right, it 
seems necessary to say that they are both on nuisance. Even so, 
we are left with the difficulty, mentioned above, that the argument 
for there being no nuisance in Bryant v. Lefever is very wee 
Finally, there is Chastey v. Ackland. The plaintiff and the 
defendant lived in adjacent houses in a terrace in Exeter, the 
defendant’s house being the end one of the row. Behind the 
terrace was a space divided up into back-yards, one for each 
house. Beyond the yards was a drill hall with a very high wall. 
Between the further end of the plaintiff’s yard and the drili hall 
was a urinal used by large numbers of persons frequenting the 








description is, 
will recognise on the 


hall. Also, the conveniences of the terrace houses were ventilated 
from the back. The yards were 9 feet lower than the street in 
front. The houses were all more than twenty years old. The 


complaint arose because the plaintiff put up a high wall, where 
there had been a low one, extending the whole way from the back 
of his house to the drill hall, thus cutting off the gusts of wind 
which had previously swept between the terrace and the hall, 
blowing the odours away. There was evidence that the back 
rooms of the plaintiff’s house consequently became “ close,’’ and 


that the plaintiff, who was a lodging-house keeper, lost some 
lodgers as a result. There was medical evidence that the air at 
the back had been made ‘ close, stuffy and unwholesome.” 


Moreover, the local county court judge gave evidence that he had 
been in the habit of lodging in one of the plaintiff's back rooms for 
a considerable number of days in the year when he was sitting at 
ixeter, and that since the new wall had been put up he had found 
the air impure when he opened his window and several times 
with a headache. ‘The case was assigned to North, J.. 
s sent down for trial to the Exeter Assizes, where it was 
Cave, J. The latter inspected the site and ‘“ considered 
pollution of air caused by the obstruction of the current 
and granted a mandatory injunction to pull the new 
wall down. The defendant appealed successfully to the Court 
of Appeal against this order. The court (Lopes, L.J., Kay, 
L.J., and Lindley, L.J.) refused to decide that the defendant was 
liable in nuisance: the smelis were not caused by the defendant’s 
wall. They then reviewed the cases on access of air (the judgment 
of Kay, L.J., contains a convenicnt summary) and declined to 
apply Bass v. Gregory. Kay, L.J., observed that the acts of the 
defendant had not diminished the amount of air coming to the 
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plaintiff’s windows, nor had they altered the quality of the air 
coming from the defendant’s land. All that had happened was that 
the air coming to the windows was more stagnant. Lopes, L.J., 
mainly put his decision on the ground that the right set up as 
against the defendant was too vague, Lindley, L.J., concurring. 

The case then went to the House of Lords, where it was argued 
for three days before Lords Halsbury, Herschell, Macnaghten, 
Morris and Shand. ‘ During the argument several of their 
lordships expressed dissent from the reasoning and the decision 
of the Court of Appeal. In the course of the reply of the appel- 
Jant’s counsel, Lord Halsbury observed that their lordships might 
possibly grant a mandatory injunction, though not, perhaps, 
as to the whole of the buildings affected by the injunction granted 
by Cave, J.” This was too much for the defendant, who 
capitulated and the action was settled for £300 and all costs 
in the House of Lords and below. From the parties’ point of view 
this was, no doubt, a wise course: from that of the profession 
and posterity it was regrettable. The result is that we do know 
that the House of Lords disagreed with the Court of Appeal, 
but we do not know whether it was on nuisance or on the access 
of air or both. The reasoning of the Court of Appeal is thus of 
reduced value as an authority, but we have nothing from the 
Ilouse of Lords to put in its place. As we have seen, there were 
certain contradictions among the earlier cases, and Chastey v. 
Ackland seems to be the latest reported case. I think it is fairly 
clear that there is no right to the access of air at large to houses 
or drying sheds. But, on the other hand, it seems likely that 
a right can attach to any aperture. If occasion arises, it might 
well be worth reopening the question of chimneys, challenging 
Bryant v. Lefever. 








Correspondence. 


[The views expressed by our correspondents are not necessarily those of 
Tue Soricrrors’ JouRNAL.] 


Solicitors’ Remuneration. 

Sir,—The profession can hardly be enthusiastic about the 
further percentage increase in fees. Its joy is comparable to 
that of a man who gets a dividend paid him in bankruptcy. It 
is certainly a crumb of comfort. 

Price restriction may be necessary in war to tradesmen who 
attempt to thrive on the shortage of supplies and the needs of 
the populace. To treat solicitors both in peace and war in the 
same way, when no need exists, is by itself a slur on the profession 
and that, too, on a profession which, unlike any other trade, 
business or profession, subsidises the State by previding a social 
service in the shape of free divorce and free work at its own 
expense to the tune of an enormous sum each year. For this it is 
the victim of special taxation. 

While a reform or replanning of legal procedure in the new 
world is a matter which urgently needs to be undertaken, we must 
excuse our leaders from any blame for not attempting this 
gigantic task, urgent though it may be, during the war. 

While ‘* Coke”’ and statutes hoary with age and the legal customs 
of the last centuries largely govern our legal system, fortunately 
in the realm of war the strategy of Drake, the crossbow, and the 
sailing ship, have been cast out by the departments concerned. 

Our present system of delivering bills is one which constantly 
reminds our clients of what our grandfathers were paid in 1882, 
in the days (still continuing) when the more prolix the lawyer was 
with his pen the more he was paid, when the office boy earned as 
much for dropping a single bundle of papers in counsel’s chambers 
as his principal did for fifty-nine minutes advice, when clerks 
earned more money for copying out counsel’s opinion than the 
principal did for composing a letter of advice. All these irrita- 
tions to the profession and the public show that those who 
acquiesce in the percentage increase are living in, at least, the 
years 1884 or 1914 and not 1944. 

London. H. B. 

8th March. —— 
Auctioneers’ Remuneration. 

Sir,—As a reader of your journal for the past thirty years, 
may I suggest that the answer to the question on p. 67 of the issue 
dated 19th February last is quite wrong ! 

If the case decided by the House of Lords on the 12th December, 
1940, Luxor (Eastbourne), Ltd. (in liquidation) and Others v. Cooper, 
reported in your issue of Ist March, 1941, at p. 105, means any- 
thing, the answer should have been that the auctioneer having 
done nothing beyond printing the posters was not entitled to either 
commission or damages for breach of contract—the vendor 
having sold privately ! 

Are you sure your answer is correct ? 
exactly as it was before Luxor v. Cooper. 

Cambridge. 

3rd March. 

[The case quoted by the querist is fully reported at [1941] A.C. 
108. The first line of the headnote shows the basis of the decision, 
which was on the particular facts. The commission was then 
promised only if the agent effected a sale. The original query 
disclosed no such stipulation. The answer was therefore correct, 
—YOuR CONTRIBUTOR. | 


If so, the position is 


READER. 


Landlord and Tenant Notebook. 

Applicability of Emergency Legislation. 
Most writers have ceased to class the Rent and Mortgage 
Interest Restrictions Acts, 1920 to 1939, as ‘“‘ emergency legisla- 
tion,’’ and the measures to which the title of this article is intended 
to refer are the Courts (Emergency Powers) Acts, 1939 and 1940, 
and the Liahilities (War-Time Adjustment) Act, 1941. Re Kirby 
(1944), 88 Son. J. 76 (C.A.), has just provided us with welcome 
authority on the limits of the protection that may be extended 
to tenants under those Acts, and has, I may add, confirmed 
views expressed tentatively in this ** Notebook ”’ as long ago as 
23rd August, 1941, and in later articles. 

I propose to discuss the subject from the point of view of the 
status enjoyed by a tenant to whom statutory relief is granted 
by virtue of emergency legislation, and with this end in view 
will divide the period of the relationship between the parties in 
Re Kirby into six phases. 

The first runs from Lady Day, 1929, when the appellant in the 
proceedings granted the respondent fourteen-year leases of two 
adjoining properties, until 26th April, 1940, when he obtained 
judgment for possession of both properties by virtue of provisos 
for re-entry on breach of covenant. Up to the dates when the 
forfeitures were incurred, at all events, the parties were landlord 
and tenant by virtue of the contracts. 

The second phase is from 26th April, 1940, to 23rd April, 1942, 
when the appellant was granted leave under the Courts 
(Emergency Powers) Acts to enforce the judgment. 

Phase No. 3: 23rd April, 1942, to 24th September, 1942: on 
the latter date the tenant obtained a protection order under the 
Liabilities (War-Time Adjustment) Act, 1941. 

The fourth period is that from 24th September, 1942, till 
23rd March, 1943, when a liabilities adjustment order was made 
which provided, inter alia, that the landlord should be entitled 
to enforce the judgment for possession after Ist May, 1943. 

The fifth consists of the two days between the making of 
the adjustment order and the expiration of the leases on 
25th March, 1948. 

For my sixth and last phase I take the period between 
25th March, 1943, and 24th June, 1943, when the tenant 
quitted ; for reasons which may presently appear, it is unnecessary 
to make a break at Ist May. 

For the landlord then applied for the liabilities adjustment 
to be varied by providing for some payment of mesne profits, 
the tenant having paid nothing since the judgment for possession 
was given (on 26th April, 1940). This application was rejected 
by the county court ; the landlord appealed, and it was held that 
there had never been any power to convert mere trespass into 
rightful occupation, either under the Courts (Emergency Powers) 
Acts (Butcher v. Poole Corporation [1943] 1 K.B. 48 (C.A.) had 
already decided that those Acts did not apply to torts) or under 
the Liabilities (War-Time) Adjustment Act, 1941 ; consequently, 
after 25th March, 1943, the ‘ tenant ’’ was a mere trespasser. 
And the case was remitted for the county court judge ** to consider 
whether it was practicable or proper to make an order in the 
circumstances.” 

It is clear, then, that during the first af my six phases the 
respondent was a tenant, and during the last a trespasser. But 
what exactly was the relationship, or were the relationships, 
between her and the appellant during the intervening period ? 

In arriving at its decision the Court of Appeal referred to the 
Liabilities (War-Time Adjustment) Act, s. 3 (2) (e), s. 6 (1), and 
s. 8 (1), and to the Courts (Emergency Powers) Act, 1940, s. 1 (1). 
The latter directs that where conditional leave is given to a 
landlord to enforce any right or remedy mentioned in s. 1 (1), (2) 
and (3) of the 1939 Act ‘‘ being a right or remedy arising in 
consequence of a default in the payment of rent or mesne profits,”’ 
the conditions must not include payment of rent or mesne profits 
falling due after the date of the application. The several 
provisions of the Liabilities (War-Time) Adjustment Act cited 
are those dealing respectively with the exercise of rights and 
remedies restricted by the Courts (Emergency Powers) Act, 1939, 
after the making of a protection order: the court handling the 
liabilities adjustment matter is to be the “‘ appropriate court ”’ ; 
with leases held by the debtor at the date of the protection order : 
rent may be reduced; and with the position of leases when a 
liabilities adjustment order is made: payment of rent, rates and 
taxes is to be secured. 

To what extent do these or other provisions affect the position 
obtaining between 26th April, 1940, and Lady Day, 1943, as 
regards rent, mesne profits or other matters ? 

Between 26th April, 1940, and 23rd April, 1942, the statement 
of facts tells us the respondent was “ left in possession.’’ It is, 
at first sight at all events, a little difficult to say what were the 
rights and duties of the respondent against and towards the 
appellant. Ea hypothesi, she was not his tenant. She was a 
judgment debtor rightfully in possession of the very subject- 
matter of the judgment. There would have been a complete 
defence to any claim based on any provision in the lease, by either 
party ; and I submit that as long as no steps were taken to obtain 
leave to enforce the judgment, the relationship would accurately 








be described as a tenancy at will. 
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During the third phase, when the appellant had obtained but 
had not availed himself of leave to enforce the judgment, I 
suggest that there was a tenancy at sufferance. 

This brings me to the protection order. This undoubtedly 
gave the respondent some security of tenure: see the relevant 
provisions of the Liabilities (War-Time) Adjustment Act, 1941, 
to be found in s. 3 (2) (a) and (6). Any proceedings against the 
debtor for the recovery of possession of land shall be stayed. and 
shall not be further prosecuted without leave of the court; no 


| 


such proceedings shall be commenced, and no remedy by way of | 


re-entry exercised, without such leave. While it may be said 
that the proceedings contemplated by this subsection were 
probably proceedings by action, the words are wide enough 
to cover the enforcement of an unenforced judgment. But the 
lease is Lot revived, as happens in the case of relief against 
forfeiture for non-payment of rent under Common Law 
Procedure Act, 1852, s. 212; there is no reason to think that 


the ex-landlord could enforce any of the tenant’s covenants 
or that the tenant could enforce any landiord’s covenants. The 
statute, not the lease, would ensure her quict enjoyment ; on the 


other hand, if the lease were one containing lessor’s repairing 
covenants, he would not be liable either to the ex-tenant or to 
third parties for the consequences of disrepair. 

It is true that s. 3 (2) (¢) makes the court issuing the protection 
order the appropriate court for the purposes of the Courts 
(Emergency Powers) Act, 1939, and authorises it to vary restric- 
tions or conditions on and of leave to proceed : but in Re Nirby 
it does not appear that any restrictions or conditions were 
imposed. 

Lastly, the liabilities adjustment order stage. We are told 
that the intended effect was to “ extend” the leases. and the 
Court of Appeal dealt with this intention by holding that a lease 
which had expired by effluxion of time could not be extended by 
virtue of any of the emergency legislation. { do not criticise 
this view in itself; but in the circumstances, am inclined to 
suggest that the liabilities adjustment court had no power to 
make any order under s. 8, because that section limits it to 
securing the payment of swms payable by the debtor in respect 
of the property, subject to the variation of any lease, ete., and in 
particular for securing the payment of rent, etc. If my character- 
isation of the earlier stages be correct, there was no lease by now. 
and no contract; and it is, I think, reasonably certain that 
‘sums payable ”’ means payable under some contract. 





Obituary. 
Str LANCELOT SANDERSON. 

The Rt. Hon. Sir Lancelot Sanderson, Chief Justice of Caleutta 
from 1915 to 1926, died on Thursday, 9th March, aged eighty. 
lie was educated at Elstree, Harrow and Trinity College, 
Cambridge, and was called by the Inner Temple in I886. He 
joined the Northern Circuit, and took silk in 1903. Ile was later 
made a Bencher of his lin, and Recorder of Wigan. He repre 
sented the Appleby Division of Westmorland as a Unionist from 
1910 to 1915. On his retirement from the Caleutta High Court 
in 1926, he became a member of the Judicial Committee, and 
was also appointed chaiiman of quarter sessions for Lancashire. 
In 1936 he became chairman of quarter sessions for Wi striorland. 


Mr. W. M. CALVERLEY. 

Mr. William Marmaduke Calverley, barrister-at-law. died on 
Sunday, 12th March. Ife was called by the Middle Temple 
in 1931. 

Mr. FE. L. FEPBUSCH. 

Mr. Ernest Louis Feibusch, solicitor, of Messrs. Feibusch and 
Wells, solicitors, of Wolverhampton, died on Tuesday, 29th 
February, aged sixty-eight. He was admitted in 1896, and was 
a member of the Wolverhampton Law Society, of which he was 
president in 1921. 

Mr. L. L. M. MARSDEN. 

Mr. Leonard Levison Montagu Marsden, solicitor, of Norfolk 
Street. Strand, W.C.2, died on Thursday. 2nd March, aged 
seventy-nine. He was adinitted in 1887. 

Mr. -M. P. OLDFIELD. 

Mr. Martin Percy Oldfield, solicitor, of Messrs. Oldfields, 
solicitors, of Moorgate, 1.0.2, died on Monday, 6th March. Ue 
was admitted in ISS. 


Mr. KK. K. ROBINSON. 


Mr. Ernest Keene Robinson, solicitor, of Messrs. Coe and 
Robinson, solicitors, of Lincoln’s Inn Vields, W.C.2. died on 
Wednesday, 8th March. ie was admitted in IS8s. 


Mr. W. G. W. WILLIS. 
Mr. William Gravely Woolston Willis. solicitor, of Leighton 
Buzzard, Beds, died recently, aged sixty-seven. He was admitted 
in 1899. 


Mr. William Graham, solicitor, of Park Crescent, W., left £58,279. with 
net personalty £54,391. 





To-day and Yesterday. 


LEGAL CALENDAR. 

March 13.-—On the 13th March, 1827, a miserable-looking 
man named Potter, who described himself as a broken-down 
sailor, was brought up at Union Hall charged with collecting a 
vast concourse of people in Great Surrey Street, to the annoyance 
of the shopkeepers and passers-by. The beadle who arrested him 
stated that he stood in the middle of the crowd entertaining them 
with a speech respecting the Corn Laws in the course of which 
he introduced a dialogue between a farmer, a butcher, a miller, 
a tea dealer, a milkman, a baker. a brewer and a churchwarden. 
This was received with shouts of laughter and applause, and in 
the confusion pickpockets did good business. The dialogue was 
printed and adorned with a frontispiece representing seven 
persons sitting down at a table spread with dainties, while the 
devil approaching filled them with terror. The man promised 
that if he were let off he would not repeat the performance, 
and after his pamphlets had been burnt he was discharged. 

March 14.—At the Stafford Assizes on the 14th March, 1862, 
the Reverend Horatio Fletcher, incumbent of St. Leonard’s, 
Bilston, and a magistrate for the county, was convicted under 
the Fraudulent Trustees Act, of fraudulently appropriating 
various sums of money, which had come into his hands as secretary 
to the Bilston Savings Bank, the entire management of which had 


lapsed into his hands, in consequence of the death of several of 


the old trustees, so that he acted as secretary, treasurer and 
trustee. In the dock he appeared much abased by his position. 
Twenty years earlier he had shown remarkable courage during 
an outbreak of Asiatic cholera, and it was by reason of his 
heroic conduct then that he had obtained his benefice worth 
{700 a year. The affection and confidence which he had won 
from his flock made all the more startling the discovery that 
£8,000 had vanished from the funds of the bank. The conviction 
was afterwards affirmed by the Court of Crown Cases Reserved 
(Reg. v. Fletcher, 31 L.J.M.C. 206). 

March 15.—On the 15th March, 1756, George Butts and John 
Newark, “ convicted of sending threatening letters to many 
gentlemen of fortune to extort money under various scandalous 
pretences, .. . stood in the pillory for the first time in Cheapside. 
These villains had the unparalleled impudence, before they 
mounted the pillory, to distribute several written papers reflecting 
on the honour of the gentlemen who prosecuted them, in order 
to obtain favour from the populace, but it had a contrary effect.” 


March 16.—At the Dorchester Assizes on the 16th March, 1823, 
Thomas Dossiter and Thomas Harvey, his nephew, were tried 
for a burglary committed in the house of Lady Caroline Damer, 
at Milton Abbvy. William Harvey, a brother of Thomas, who 
had been in her service as a footman for sixteen years, was also 
tried as an accessory before the fact. By his intimate knowledge 
of the house he had been able to plan the breaking into the 
strong room while his mistress was absent in London. An 
immense quantity of silver plate had been carried off and hidden 
in a pond. The trial was marked by several dramatic circum- 
stances. There was an angry altercation in the dock between 
Dossiter and Thomas Harvey, each trying to put the greater 
blame on the other. After the conviction of the prisoners it fell 
to Mr. Baron Hullock, appointed to the bench only a fortnight 
before, to pass the first death sentence of his judicial career and 
he was visibly moved. Addressing William Harvey, he said : 
“That you, who lived for sixteen years in the service of an 
excellent mistress, should suggest and engage in such a robbery ; 
that you, in whom a trust was reposed should betray it in so 
foula manner ; that you, who had received her ladyship’s bounty 
so largely, should have committed such an offenee—-——’ Here 
the judge was so much affected that the rest of the sentence was 
inaudible. Many spectators were moved to tears, and when the 
judged ceased to speak William Harvey fell down senseless as if 
he had been shot. His brother was also affected, but Dossiter 
was unmoved. 

March 17.—On the 17th March, 1858, the Court of Session, in 
Edinburgh, pronounced judgment in the case of Fairholme vy. 
Pringle, holding that all the persons who went out with Sir John 
Franklin’s ill-fated expedition to discover the North-West Passage 
must be presumed to have been dead before 1853. The immediate 
question was whether Lieutenant J. W. Fairholme, who sailed in 
the * Erebus’ in 1845, could be presumed to have predeceased his 
uncle, who died in May, i853, the expedition having been last 
heard of in July, 1845. After that the only report of any of its 
members was that, in the words of the Lord Justice Clerk, “a 
small party, exhausted and starving, was seen in 1850 by the 
Msquimaux, and apparently one man, later than his comrades, 
of large frame, but in the greatest extremity. It does not appear 
that this man was of the appearance or size of Lieutenant 
Fairholme : but even had the description corresponded with his, 
it is plain that this last survivor could not have existed over the 
summer.” 

March 18. 
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of the Oxford Circuit rescinded their regulation against barristers 
reporting for newspapers. 

March 19.—On the 1?th March, 1830, David Howard, aged 
twenty-three, and William Bullman, aged twenty-one, were tried 
at the Cambridge Assizes for arson in setting fire to twelve stacks 
of corn and six barns, of the value of about £6,000, belonging to 
Joshua Hatch, a farmer, living at Badlingham. At first, after his 
arrest, Howard had made a statement incriminating Bullman, 
but this he afterwards withdrew. The latter was acquitted and 
the former convicted and condemned to be hanged. 

No SITTING. 

The recent incident in Monmouthshire of the county court 
judge who forgot a sitting of his court and failed to appear 
recalls an extraordinary dilemma which caused consternation 
and bewilderment at Gloucester in 1818. The commission of 
assize was to be opened on the 12th August, but Mr. Baron 
Garrow failed to arrive until after midnight. Though it was 
then technically the 13th August he opened the commissions 
provisionally before retiring to rest, but when Mr. Justice 
Hlolroyd joined him on the following afternoon they decided 
that there was the gravest doubt whether there was power to 
do so on any day other than the one fixed. Accordingly all 
business was suspended while the under-sheriff was despatched 
to consult the Lord Chancellor, Lord Eldon, who in due course 
sent back word that the commissions must be renewed. The 
incident caused appalling inconvenience, for twenty-one causes 
were entered for hearing and there were seventy prisoners to be 
tried. An immense number of persons had gathered from all 
parts of the county, plaintiffs, defendants, witnesses, prisoners’ 
friends and jurymen, and the business of the assizes was delayed 
till the end of the month. The future Lord Campbell, who was 
then practising on the circuit, wrote his father a lively account 
of the incident. He had ridden over from Monmouth. ‘ The 
night was clear, the moon shone bright, there was a fresh breeze, 
and we passed through the far-famed scenery of the Wye. We 
reached Gloucester a little before one, and found that the judge 
had got here only a few minutes before us. This was no great 
matter of surprise, for we had passed him on the road where it 
was as leve] as a bowling green, going with his four horses at a 
foot’s pace and he did not pass us again till within about seven 
miles of Gloucester. Whether he was not aware of the necessity 
of being here before twelve o’clock, or whether he had gone to 
sleep . . . Iam wholly at a loss to explain... Starting when 
he did, he might with ordinary diligence have got in by half- 
past eleven... He will be blamed more than he deserves .. . 
| can testify that through the circuit no man could possibly 
be more at.xious than he has been to do his duty.’* 








Our County Court Letter. 


Repairs to Gun. 
IN Broad vy. Purcell; Standard Sporting Guns, Lid., Third Party, 
at Gloucester County Court, the claim was for damages for 
negligence in repairing a sporting gun. The plaintiff was a 
farmer and his case was that he had sent bis gun io the defendant 
for repair, as the rib between the barrels was sprung, or lifted, 
at the butt end. On the gun being fired at a rabbit, after repair, 
there was a “ blow back,’’ and the plaintiff's eyes were filled with 
debris. It was subsequently found that there was a hole in the 
barrel, which the defendant ought to have discovered. The 
hole probably caused the rib to lift and the defendant should 


have been aware of this. Instead, the rib was only patched 
down over the hole. Owing to the damage to his cyes the 
plaintiff was totally incapacitated from the 17th December, 
1942, to the 9th January, 1945. Tle was then partially 


incapacitated to the 24th January, but had since fully recovered. 
The defendant’s case was that the gun was old and he told the 
plaintiff that 1 inch of the rib required rebrazing into position. 
The gun had been sent to the third party for the actual repair. 
It was tested, on its return from the third party, and there was 
then a perfect “ring” in the barrels. Corroborative evidence 
was given, on behalf of the third party, that the barrels rang 
true after repair. Nevertheless ‘blow back” was still a 
possibility. His Honour Judge Wethered held that apparently 
all that was required was a resoldering of the rib. here had 
been no breach of duty to the plaintiff and therefore no 
negligence. Judgment was given for the third party against 
the defendant and for the defendant against the plaintiff, with 
both sets of costs. 


Forcible Entry. 
IN Payne v. Hamilton, at Leicester County Court, the claim was 
for arrears of rent and for possession of a lock-up shop. The 
counter-claim was for £18 as damages for trespass. The 
plaintiff’s case was that she had let the shop to the defendant, 
who carried on business as a dressmaker. Having terminated 
the tenancy, the plaintiff desired to carry out some plumbing 
repairs. The plumbers, however, were unable to gain admission. 
They therefore made a peaceable entry through a fanlight and 
opened a door by removing the lock from the inside. The 
counter-claim was merely a method of wiping out the arrears of 


| 








rent, as there had been no trespass. The defendant’s case was 
that the plaintiff’s servants or agents had broken into the 
premises and caused damage. This was an illegal method of 
re-entry by a landlord. His Honour Judge Galbraith, K.C., 
made an order for possession in two months and gave judgment 
for the payment of current rent and arrears at the rate of 27s. 6d. 
per week. Judgment was given for the defendant on the 
counter-claim for £10 and costs, to be set off against the amount 
due to the plaintiff. Compare Hemmings v. Stoke Poges Golf 
Club [1920] 1 K.B. 720. 


Service Occupancy. 


Monk, at Stratford-on-Avon County Court, the 
The plaintiff’s case was 


IN Reynolds v. 
claim was for possession of a cottage. 


that the cottage had always been occupied by chauffeur- 
gardeners as service occupiers. The defendant had occupied 
the cottage on the same terms. Since leaving the plaintiff’s 


employment, however, the defendant had refused to quit. The 
present chauffeur-gardener had to travel a long distance to his 
work at the plaintiff’s premises. The defendant’s case was 
that, by reason of his occupation of the cottage, his wages had 
been subject to a weekly deduction in such a way as to constitute 
rent. Tle was therefore protected by the Rent Acts. The 
plaintiff had a house with nineteen rooms, so that her present 
chauffeur-gardener could easily ‘‘ live in.” It was therefore 
unreasonable to make an order. His Honour Judge Forbes 
held that the defendant was a statutory tenant and that it was 
not reasonable to make the order. Judgment was given for the 
defendant, with costs. 


Detention of Deeds. 

v. Clifford, at Sittingbourne County Court, the 
claim was for the return of deeds and documents, or £26 5s., 
being the estimated cost of furnishing another title. The plaintiff 
was a retired farmer, and his case was that. requiring part-time 
work, he answered the advertisement of the defendant, who 
was an elderly widow. The plaintiff then became a paying 
guest of the defendant, paying her 10s. a week and helping with 
her garden and 5 acres of orchard. In June, 1942, the plaintiff 
purchased four houses for £1,000. On the 12th August, 1942, 
his solicitors sent the plaintiff the deeds, which he put in a drawer 
in the defendant’s house. The deeds were subsequently missing, 
and the defendant explained that they would be more secure in 
the safe. The plaintiff protested against the defendant removing 
the deeds, but she made various excuses for not returning them. 
The plaintiff therefore went to live elsewhere. The defendant 
did not appear, but wrote asking for an adjournment, as her 
solicitor was ill and she desired to counter-claim for £2,500 as 
damages for breach of promise of marriage. His Honour Judge 
Clements made an order for the return of the deeds in twenty-four 
hours, with costs. 


IN /lodyson 








Reviews. 


Bell’s Sale of Food and Drugs. Hleventh Kdition. By R. A. 
ROBINSON, O.B.E., of the Middle Temple, and Roperr 
Ives, M.A., of Gray’s Inn, Barristers-ateLaw. 1948. Demy 
Svo. pp. xxviii, 458 and (Index) 52. London: Butterworth 


and Co. (Publishers), Ltd. ; Shaw & Sons, Ltd. 21s. net. 

Vifty-eight years have elapsed since the first publication of 
‘* Bell,” and this edition is the second to appear during the 
present war. Emergency regulations have in some instances 
relaxed the laws affecting the sale of food and drugs! e.g., in 
rendering permissible the use of certain food preservatives. In 
many directions, however, the emergency regulations have 
introduced stringent control, and new standards of composition 
or quality have been fixed. The primary object of many restric- 
tions may have been price control, but they also have a bearing 
on the interpretation of the question: what is the nature, 
substance or quality demanded ? It is noteworthy that the 
Pharmacy and Medicines Act, 1941, is not within the category 
of emergency legislation. It confers, however, new powers on 
food and drug authorities, and is therefore included, with annota- 
tions. Local! authorities do not enforce the emergency regulations, 
which are within the purview of the Ministry of Food and the 
local food control committees. Nevertheless, local government 
oflicials, as well as practitioners, will continue to find this book 
indispensable. The law is stated as existing on the 28th October, 
1943, but a pocket is provided in the back cover for the inclusion 
of supplements. Mr. Robert Ives, one of the joint authors, is 
now on military service, and a tribute to his work on the tenth 
edition is contained in the preface to this edition. 


Workmen’s Compensation Tables. Compiled by BERTRAM W. 


BELLAMY. F.C.1.1. Second Edition, 1944. Royal 8vo. pp. iv 
and 28. London: Butterworth & Co. (Publishers), Ltd., 
7s. 6d. net. 

The second edition of this work brings the tables of 


compensation up to date in accordance with the Workmen’s 
Compensation (Temporary Increases) Act, 1943. The task of 
assessing compensation is made easy by the thoughtfully 
prepared tables. 
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Points in Practice. | 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are | 
answered, without charge, on the understanding that neither the Proprietors nor the Editor, 
nor any member of the staff, are responsible for the correctness of the replies giren or for any 
steps taken in consequence thereof. All questions must be typewritten (in duplicate), 
addressed to the Editorial Department, 29-31, Breams Buildings, E.C.4, and contain the 
name and address of the subscriber, and a stamped addressed envelope. 

Adoption of Chiidren Act, 1926—INTESTACY OF ADOPTED 
CHILD— POSITION. 

@. Neither the Adoption of Children Act, 1926, nor the Adoption 
of Children (Regulation) Act, 1939, deals specifically with the 
case of an adopted child who dies, whether an infant or an adult, 
intestate and unmarried, possessed of an absolute interest in 
property, whether realty or personalty. At p. 71 of Bicknell’s | 
‘** Law and Practice in relation to Infants,”’ it is stated that while | 
an adoption order completely transfers all the personal rights and | 
obligations of the parent over the child to the adopter, it does not 
effect such a transference of rights as regards property. The 
child remains, for purposes of inheritance, a member of its 
parents’ family and its right of inheritance is not cut down. 
Upon the death of an adopted child intestate and unmarried 
therefore it would seem that its parents’ family would be entitled 
to claim its real and personal estate under the Administration 
of Estates Act, 1925. If, however, an adopter makes a gift to 
an adopted child of an absolute interest in land or personalty— 
as, for example, by purchasing £500 War Savings Certificates 
in the child’s name—would its parents’ family be entitled to claim 
the gift upon the death of the child intestate and unmarried, 
or would there in such a case be held to be a resulting trust in 
favour of the adopter and his estate. Is there any authority 
on the point ? 

A. We see no reason to suppose that there would be a resulting 
trust in favour of the adopter and his estate. It is only the rights, 
duties, obligations and liabilities of the parents of the adopted 
child ‘‘ in relation to the future custody, maintenance and education 
of the adopted child ”’ which are transferred to the adopter. Thus 
the parents do not lose their rights in the child’s intestacy. 
(See s. 5 (1) of the 1926 Act.) We know of no direct authority 
upon this point. 


Post-war Credits. 


@. (1) Is post-war credit liable to— 

(a) estate duty ? 

(b) legacy duty ? 

(2) Is the income of property received subsequent to the death 
of a testator to be accounted for in account No. 2, on p. 3, of the 
Inland Revenue residuary account (form No. 3), the gross income 
of the net income after deduction of tax ? 

A. (1) Post-war income tax credits are not liable to death 
duties, so there would be no estate duty or legacy duty payable 
in respect of these credits where a taxpayer dies before the date 
after the war on which the Treasury releases the credits for 
payment. The statutory provision will be found in subs. (4) of 
s. 7 of the Finance Act, 1941, which reads as follows :— 

“ Any assignment of or charge on any amount to be credited 
under this section, and any agreement for any such assignment or 
charge, shall be void, and any such amount shall be exempt from 
death duties payable on any death occurring before the date 
fixed by the Treasury under subsection (1) of this section ; but 
any claim to any such amount shall, subject as aforesaid, be 
transmissible as if it were a debt due from the Crown, and refer- 
ences in the foregoing provisions of this section to an individual, 
a man or his wife shall, except where the context otherwise 
requires, be deemed to include references to persons claiming 
through or under them respectively. Provided that nothing in 
this subsection shall affect any assignment or charge made by the 
personal representatives of any person acting in their capacity 
as such, or any agreement for any such assignment or charge.” 

(2) Although the official form is silent on the point, we 
understand that it is the gross income before deduction of income 
tax which should be returned as income of property received 
subsequent to the death of a testator. It could be indicated 
on the form that the amount returned is the gross amount before 
payment of tax. 








. . . 
Practice Direction. 
ENQUIRY UNDER INTESTACY. 

The Chancery Judges have directed that the Form of Enquiry, No. 28c 
in Appendix L for persons entitled to the property of an intestate dying 
on or after Ist January, 1926, shall be varied, and the following form 
substituted for the present form, namely :— 

An enquiry who upon the death of A.B. on the day of ; 
19, became beneficially entitled, either absolutely or contingently, 
to any property of his as to which he died intestate, and for what estates 
and interests and in what shares and proportions, and, if any such persons 
are since dead, when they died, and, if any such persons died having 
attained an absolute vested interest, who are their personal representatives. 








Mr. Justice Denning has been elected a Bencher of Lincoln’s Inn. 


Notes of Cases. 
COURT OF APPEAL. 
Jn re Pascoe; Ex parte the Trustee of the Bankrupt and 
Northumberland County Council. 
Lord Greene, M.R., MacKinnon and Luxmoore, L.JJ. Ist February, 1944. 
Bankruptcy—After-acquired property—Second bankruptcy—Rights of trustee 

in first bankruptcy—Costs in Criminal Cases Act, 1908 (8 Edw. 7, c. 15), 

8. 6 (5)—Bankruptcy Act, 1914 (4 & 5 Geo. 5, c. 59), 8. 47. 

Appeal from a decision of the Divisional Court (Morton and Cohen, JJ.). 

The debtor was adjudicated bankrupt in 1920, the Official Receiver being 
appointed his trustee. He never obtained his discharge. He subsequently 
went into business, and in 1942 handed £2,000 to B to apply for the benefit 
of his wife and daughter. Subsequently the debtor was arrested. B paid the 
balance of the £2,000 to the police. The debtor was tried and convicted and the 
trial judge (Cassels, J.) directed payment, under the Costs in Criminal Cases 
Act, 1908, of the balance of the moneys, namely £1,581, to the prosecutors, 
the Northumberland County Council. The Official Receiver claimed these 
moneys on behalf of the creditors in the first bankruptcy. Subsequently to 
such claim, the moneys were paid to the council. On 24th November, 1942, 
the respondents presented a bankruptcy petition against the debtor and he 
was adjudicated bankrupt on 18th December, 1942. The applicant, the 
trustee in the second bankruptcy, claimed a declaration that the £1,581 
had vested in him under the Bankruptcy Act, 1914, s. 39 (as amended). 
The county court judge dismissed his application. The trustee in the 
second bankruptey appealed. The Divisional Court allowed the appeal, 
holding, first, that the property in the £1,581 was at the material time 
vested in the trustee in the first bankruptcy ; secondly, that the order of 
Cassels, J., was no answer to the claim ; and thirdly, that the £1,581 was 
now vested in the trustee in the second bankruptcy under the Bankruptcy 
Act, 1914, s. 39. The Northumberland County Council appealed. 

Lorp GREENE, M.R., said that the three matters which required to be 
considered had been correctly stated in the Divisional Court. The third 
point had not been reargued and he agreed with the judgment below. 
Taking the second point first, it was argued for the appellants that Cassels, J., 
had under s. 6 (5) of the Costs in Criminal Cases Act, 1908, jurisdiction to 
order, as he did, that the £1,581 should be handed over to the local authority. 
whether this sum was or was not the property of the bankrupt. That argument 
could not be accepted. The section must be construed as giving the power 
so long only as the money belonged to the person convicted. If the money 
was found on the convict, the jurisdiction to make the order arose ; but 
that jurisdiction could not extend to destroy the title of the real owner of 
the money, and any order made must be an order which was valid only 
in so far as the money with which it dealt was in fact the property of the 
convict. Turning now to the first of the three arguments: The authorities 
did not establish the proposition that, as between the bankrupt and his 
trustee, the property in after-acquired property was in the bankrupt until 
the trustee claimed it. The proposition was contrary to the clear language 
of the statute. Section 38 (a) provided, in terms, that the property of the 
bankrupt which vested in the trustee was to comprise property acquired 
by him before his discharge. Section 47 recognised the estate of the 
trustee. The trustee’s estate was qualified, but only to the extent of 
protecting certain transactions of the bankrupt (Hosack v. Robins (No. 2) 
[1918] 2 Ch. 339; Hill v. Settle [1917] 1 Ch. 319). The appeal must be 
dismissed. 

MacKinnon and Luxmoorge, L.JJ., agreed. 

CounseL: The Solicitor-General (Sir David Maxwell Fyfe, K.C.) and 
V. R. Aronson ; Gilbert Beyfus, K.C., and R. BE. Manningham-Buller. 

Soxicrrors : Solicitor'to the Board of Trade; Sharpe, Pritchard & Co., 
for C. Harold Carter, Clerk to the Northumberland County Council. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


CHANCERY DIVISION. 
In re Ring Springs, Ltd.’s Letters Patent. 
Simonds, J. 17th January, 1944. 
Patent—Extension—Enemy company holds majority of shares—Shares vested 
in Custodian of Enemy Property—Jurisdiction to grant extension—Patents 

and Designs Acts, 1907 to 1942, s. 18 (6). 

Adjourned summons. 

The applicant company was incorporated in 1926. By an agreement 
of 1926 with a German company it purchased certain patents from the 
German company, part of the consideration for the purchase was the 
allotment to the German company of 100 founders’ shares in the company 
and an undertaking, contained in cl. 8 of the agreement, to pay to the 
German company one-quarter of all sums of money received in respect of 
the patents the subject of the agreement. On the outbreak of war the 
capital of the company was £4,000, divided into £1 shares. The German 
company at this date held the 100 founders’ shares and 2,700 ordinary 
shares. The British directors held 700 shares, the balance of the shares 
were unissued. On the 13th January, 1941, the shares held by the 
German company were vested in the Custodian of Enemy Property, by an 
order made under the Trading with the Enemy Act, 1939. He, on the 
15th May, 1942, sold the shares to the British directors. By this 
summons the company applied, under s. 18 of the Patents and 
Designs Acts, for an extension of three of its patents which would 
otherwise expire in February and April, 1943. The Controller-General 
of Patents was respondent to the summons. Section 18 (6) pro- 
vides: “‘ Where, by reason of hostilities between His Majesty and any 
foreign state, the patentee as such has suffered loss or damage . . .an 
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\pplication under this section may be made by originating summons. . . 
ind the court . . . may have regard solely to the loss or damage so suffered 
by the patentee: Provided that this sub-section shall not apply if the 
patentee is a subject of such foreign state as aforesaid, or is a company the 
business whereof is managed or controlled by such subjects or is carried 
on wholly or mainly for the benefit or on behalf of such subjects. . . .” 

Simonps, J., said that, apart from the proviso in subs. (6), he would have 
no difficulty in granting an extension for the full period of the war, as the 
company’s business in connection with the relevant inventions had been 
completely terminated by the outbreak of war. The question was how far 
the company was to be excluded from the benefit of the subsection by 
reason of the proviso. Firstly, it wes said that the business of the company 
was earried on ** wholly or mainly ” for the benefit of the German company 
by reason of cl. 8 in the 1926 agreement. The word “ mainly ” in the 
proviso was vague. Each case must be examined oa its own facts, and in 
this case the proviso was not, on this ground satisfied. It could not be 
doubted that if a patent was at the outbreak of war in an enemy subject 
and in the course of the war was transferred to a British subject, the 
Jatter could not claim for any loss or damage sustained by the former 
during the part of the war that the patent was vested in him. By parity of 
reasoning, where the patentee was an English company and the majority 
of its shares belonged beneficially to an enemy subject the company could 
net claim under the subsection in respect of that period. He would, 
therefore, hold that in regard to the period up to the 13th January, 1941 
(the date of the vesting order), he could not take into consideration any 
losses suffered by the company. From the date of the vesting order to 
the date of sale, the beneficial ownership in the shares formerly held by the 
chnemy was in statutory abeyance, the legal title being in the custodian 
(Jn re Munster [1920] 1 Ch. 268). It was impossible to predicate of this 
period that the business of the company was then wholly or mainly carried 
on for the benefit of the German company. If the proviso was to operate, 
it must be shown affirmatively that the case fell within it. He would in 
cach case grant an extension from the date of the vesting order, to the 
expiration of the patent. 

CounsFL: James Mould ; Lloyd-Jacob. 

Sorrertors : Bristows, Cooke & Carpmael ; Solicitor, Board of T'rade. 

{Reported by Miss_B. A. BICKNELL, Barrister-at-Law.] 


In re Gott; Glazebrook v. University of Leeds. 
Uthwatt, J. 2nd February, 1944. 
HW li—Construction—Bequest for creation of a scholarship—Uncertainty as 
to class to benefit—Validity. 

Adjourned summons. 

The testatrix, who died in 1942, by her will made in 1941, made a bequest 
on the following terms: * I bequeath to the council of the University of 
Leeds (free ef duty) the sum of £3,000 Upon trust that the same shall be 
invested . . . and the income thereof utilised for the creation of a scholar- 
ship in connection with the said University . . . which shall be constituted 
by such scheme or schemes as shall from time to time be formulated by the 
said council of the said University and shall be for the benefit of any one 
or more male students of British and Christian parentage who shall have 
graduated in honours . . . and who shall desire to commence or shall have 
commenced some form of post graduate study at the University of Leeds 
such scholarship or scholarships to be created for such objects and purposes 
and be tenable for such periods as the said council shall in its uncontrolled 
discretion determine.” This summons was taken out by the trustees of 
the will asking whether this was a valid bequest or failed for uncertainty. 

Uruwatt, J., said that objection based on uncertainty was taken as to the 
validity of the bequest. He proposed to treat the trust as a trust for 
the benefit of a class not exactly defined in the will. It was argued for 
persons interested in the residuary estate that, where there was shown an 
intention to devote property to a particular charitable purpose only but it 
was impossible to ascertain that purpose with certainty, the trust intended 
was not known and there was therefore no trust to be enforced. The 
well-known statement ‘‘ a charitable trust does not fail for uncertainty ” 
was said to be a slogan which did not apply, save where there was an intent 
in favour of charity generally. No doubt where a purpose was stated, no 
charitable trust was created unless the purpose was certainly charitable 
but, given that certainty, uncertainty as to the particular charitable 
purpose intended was immaterial. No authority was cited which supported 
the proposition that certainty in the definition of an intended specific 
charitable purpose was necessary. The proposition appeared to be wrong 
in principle and never had been accepted in practice. Lf a gift to charity 
generally did not fail for uncertainty, it was a natural, though it might not 
he a necessary consequence, that a specific charitable purpose might be 
vaguely set out. There was no practical reason why certainty of the exact 
ambit of a particular charitable purpose should be required, for the court 
had, as regards all charitable trusts, jurisdiction to settle a scheme for their 
\dininistration—he was not referring to any cy-pres schemes—and it was 
settled practice that those schemes might deal not only with methods of 
administration but also with and define the substance of the trust. The 
court had taken strong liberties upon the subject of charities. These 
liberties were embodied in definite principles, one of which was that a trust 
for charitable purposes did not fail for uncertainty and another the assertion 
of the jurisdiction to give effect to the drift of the ideas embodied in the 
expression of a gift made on trust for a charitable purpose (Altorney- 
(reneral v. Syderfen, 1 Vern. 224; Morice v. Bishop of Durham, 9 Ves. at 
p. 399; In Re Delmar’s Charitable Trusts [1897] 2 Ch. 163.) In his opinion, 
therefore, the gift was a good charitable bequest. He had based his decision 
on a broad principle, but the same result might be arrived at on a narrow 
sround, The bequest contemplated the application of the income of the 
endowment in accordance with a scheme to be settled by the council of 











the University. The bequest thus itself contained practicable machinery 
for getting rid of the supposed vice of uncertainty and, if the council felt 
difficulty in settling a test of parentage conforming with the provisions of 
the will, the directions of the court could always be obtained. 
COUNSEL: Geoffrey Pascoe Hayward ; 
Winterbotham. 
SOLICITORS : 
Solicitor. 


Cross : S. Danckwerts ; 


Patersons, Snow & Co. : Maxell, Bath yd Co.; Tre asury 


[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


In re Hillas-Drake, deceased; National Provincial Bank, Ltd. 
v. Liddell. 

17th February, 1944. 
Date of valuation of estate. 


Simonds, J. 
Administration—Hotch pot clause 

Adjourned summons. 

The testator by his will directed his trustees to stand possessed of the 
investments representing his net residuary estate upon trust to pay the 
income thereof to his wife during her life and, after her death, as to one 
equal third part thereof upon trust for his son, and as to the remaining 
two equal third parts upon trust for his two daughters, and he made pro- 
vision for the settlement of his children’s shares. He directed that certain 


advances made to his children should be brought into hotchpot. The 
testator died on the 26th February, 1941. His widow died on the 15th 


March, 1941. The amounts to be brought into hotchpot were, by the 
son, £7,368, by one daughter, £3,846, and by the other daughter, £4,257. 
This summons was taken out by the executors asking (1) at what date 
the assets of the testator ought to be valued for purposes of distribution : 
and (2) as to the manner in which the rights of the beneficiaries in the 
income of the estate up to the date of the distribution ought to be 
ascertained, 

Smmonps, J., said that the two questions were logically interconnected, 
for, if the assets of the testator ought to be valued at his death for the 
purpose of hotchpot, so that the fractional share of each beneficiary in the 
ultimately distributable estate was once and for all then determined, it 
would be logical that each beneficiary should have the same fractional 
share of income since the death, and it would be unnecessary to have 
recourse to the method of adjustment which had commonly been adopted, 
namely, that the advanced beneficiary should bring into hotchpot on 
income account 4 per cent. per annum on the amount of his advance. He 
would have had no doubt as to the proper date for such valuation, but 
for the cases of In re Gunther [1939] Ch. 985; 83 Sox. J. 545, and Jn re 
Oram [1940] Ch. 1001; 84 Sou. J. 549. Since the object of the hotchpot 
provision was to ensure equality between beneficiaries, it was relevant to 
ask what date for valuation would serve that end. If he took the date 
of distribution, he had no difficulty in securing equality. If, on the other 
hand, the date of the testator’s death was the proper date, it did not 
necessarily secure equality. If the assets increased in value before distribu- 
tion, the advanced beneficiary subsequently lost in the distribution more 
than he had gained by his advancement. Conversely, if the assets had 
depreciated, this method allowed the advanced beneficiary to retain a 
substantial advantage. The practice of the court had been to take the 
value of the estate at the date of distribution as that to which the rights 
of the beneficiaries must be adjusted. In his opinion /n re Gunther, supra, 
and In re Oram, supra, were out of line with authority and were inconsistent 
with established principle and practice. He would decide that the rights 
of the beneficiaries must be adjusted upon the basis of the value of the 
distributable assets as at the date of the distribution. Upou the second 
question, he would follow In re Wills [1939] Ch. 705, and, there being 
no provision to the contrary in the will, the advanced beneficiaries would 
be debited against their share of residuary income with interest at 4 per 
cent., less tax, on the amount of capital brought into hotchpot. 

CounseL: Danckwerts ; G. Cross ; Wilfrid Hunt. : 

Souicrrors : Shelton, Cobb & Co., for Coles & James, Eastbourne. 

{Reported by Miss B. A. BICKNELL, Barrister-at-Law. | 


KING’S BENCH DIVISION. 
Jackson v. Fisher’s Foils, Ltd. 
Humphreys, Asquith and Cassels, JJ. 27th January, 1944. 
Emergency legislation—Essential work order—Direction to reinstate after 
dismissal—Meaning of reinstatement—Defence (General) Regulations, 

1939, reg. 584 ; Essential Work (General Provisions) (No.2) Order 1942, 

(S.R. & O. No. 1594), art. 5 (2) (6). 

Appeal by way of case stated from a decision of the Middlesex Justices 
sitting at Wealdstone, dismissing an information under reg. 58A of the 
Defence (General) Regulations, 1939 and the Essential Work (General 
Provisions) (No. 2) Order, 1942, that the respondents, being persons carrying 
on an undertaking scheduled under the order, failed to comply with a 
direction given by a national service officer to reinstate M, a specified 
person within the meaning of the order, the local appeal board having been 
of the opinion that the dismissal of M, on the ground of serious misconduct, 
was not justified. When M presented himself for work after the national 
service officer’s direction to reinstate him, work was not given to him. 
For a month previously the machine which M had operated had been 
worked by a girl who had been promoted for the purpose. M did no work 
from 12th January, 1943, when he presented himself for work, but was 
told on one occasion that work might be available for him at a later date 
in another factory. On 9th February, M left the respondents’ undertaking 
to commence work with Imperial Chemical Industries. From 12th January 
to 9th February M received the basic wage of £3 12s. per week from the 
respondents. 
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Humpureys, J., said that he agreed with the statement of the Lord 
Justice Clerk, Lord Cooper, in William Dixon, Ltd. v. Patterson (1943), 
S.C.J. 78, that the natural and primary meaning of the word ** reinstate ” 
as applied to a man who had been dismissed, ex hypothesi, without justifica- 
tion, was to replace him in the position from which he had been dismissed, 
and so to restore the status quo ante the dismissal. His lordship referred 
to Hodge v. Ultra Electric, Ltd. (1943) 1 K.B. 462, and said that in his 
opinion the facts of the present case were the exact reverse of the facts 
in that case. The observations of the judges in that case, so far as they 
were in pari materia here, were entirely in favour of the view that an 
employer who was directed to reinstate in his employment a person whom 
he had disrnissed was not complying with that direction by putting that 
person on the pay roll and nothing else. There was nothing in the case 
to indicate that the respondents had made any effort to get M work. This 
was a case of deliberate refusal by the respondents because they did not 
want M working in the premises. 

AsquitH and Casseis, JJ., agreed, and the 
justices to convict. 

CounsEL: The Solicitor-General (Sir David Maxwell-Fyfe, K.C.), and 
Arthian Davies ; Valentine Holmes. 

Souicrrors : Solicitor to the Ministry of Lahour and National Service ; 
J. H. Lambert & Co. 

[Reported by MaAcRick SHARE, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY. 
Stevenson v. Stevenson. 
Bucknill, J. 2ist February, 1944. 


Nullity i ifes wilful refusal to Not to 
Alimony pendente lite payable after decree nisi and up to 


case was remitted to the 


Divorce consummate similar 
quilty wife 
decree absolute. 

Wife’s summons, after a decree nisi of nullity had been ordered against 
her on the ground of her wilful refusal to consummate the marriage, asking 
for an order that alimony pending suit at the rate of £2 per week should be 
continued until decree absolute. 

3UCKNILL, -J., said that the period between decree nisi 
absolute did not exist in the original Act of 1857, but was introduced by 
amending Acts, which did not deal with the question of payment to the 
wife during that period. This strongly indicated that the order for alimony 
pendente lite was intended to include the period between decree nisi and 
decree absolute. After referring to Ellis v. Ellis (1883), 8 P.D., p. 188, and 
Foden y. Foden [1894| P. 307, his lordship stated that where a wife was 
found guilty of adultery without any extenuating circumstances, the 
practice was that alimony pendente lite automatically ceased unless the 
court otherwise ordered (Dann vy. Dunn (1888), 13° P.D., p. 91: Wells 
Wells, 3 Sw. & Tr., p. 542; and see Welton v. Welton [1927] P. 162 and 
Bullock vy. Bullock [1942] P. 134). The question was whether the practice 
that alimony pendente lite automatically ceased in the case of au adulterous 
wife should be applied to the case of a wife against whom a decree had 
been made on the ground of her wilful refusal to consummate the marriage. 
The answer depended on whether there was any substantial difference 
between a wife found guilty of adultery and a wife who had wilfully refused 
to consummate the marriage. There was a substantial difference between 
the present case and that of a wife whose invincible repugnance to the 
sexual act in former days enabled the court to grant a decree nisé annulling 
the marriage on the ground of her impotence in that particular union. 
The conduct of an impotent wife clearly did not call for the censure which 
her adultery would invoke, nor did it relieve the husband from liability to 
support her while she remained his wife (S. v. B., 9 P.D. 80). Therefore, 
the order of alimony pendente lite continued in force until the decree 
absolute or until the order was discharged or varied by order of the court. 

CounseL: LD). A. Fairweather ; Clifford Mortimer. 

Sourerrors + Ma cy, Russell Cook & Co. ; Pritchard, Engle field & Co. 
MAURICE SHARE, Esq., barrister-at-Law.] 


and decree 


| Reported by 





Parliamentary News. 
HOUSE OF LORDS. 
People’s Dispensery for Sick Animals of the Poor Bill | H.L 
Public Works Loans Bill | H.C. }. 
Reinstatement in Civii Employment Biil | H.C 
Read Second Time. 
HOUSE OF COMMONS. 


J4th March. 


Education Bill [H.C.}. 

In Committee. 

Jewish Colonization Association Bill [H.L.}. 

Read First Time. 

QUESTIONS TO MINISTERS. 
REPAIRS. 

Lieut.-Colonel Dowex asked the Parliamentary Secretary to the Ministry 
of Works whether he will except cases of burst pipes and leaking roofs from 
the rule that where £100 has been expended on a single house in a period of 
twelve months no further repair may be carried out in that period without 
a certificate of essentiality from the local authority and a licence from his 
Department. 

Mr. Hicks: Work such as that described can be carried out without 
licence if it is urgently necessary and is done in circumstances of emergency 
which render it impracticable to obtain a licence beforehand. No 
certificate of essentiality is required from the local authority but the 
Ministry of Works Regional Licensing Officer should be notified as soon 
[Sth March. 


{10th March. 


[Sth March. 


as possible. 


| 


| 


Trust PROPERTY. 

Lieut.-Colonel Dower asked the Chancellor of the Exchequer whether 
he will consider altering the scale of taxation when a beneficiary holds 
house property in trust for life upon which the levies of taxation and war 
damage contribution exceed the total income or, alternatively, will he 
introduce legislation to enable such trusts to meet the extra liability out 
of the trust funds. 

Sir Jonn AnveRsSON: | am afraid that [ could not see my way to adopt 
the suggestion which my hon. and gallant friend makes in the first part of 
his question. As regards the second part, I would refer him to s. 66 of the 
War Damage Act, 1943, which deals with the application of trust moneys 
in payment of war damage contribution. [9th March. 








War Legislation. 


STATUTORY RULES AND ORDERS, 1944. 


Defence. Order in Council, Feb. 25, adding reg. 5544 to the 
Defence (General) Regulations (Isle of Man), 1939. 
Merchant Shipping. Registration of Government Ships 
(Minister of War Transport) Order in Council, Feb. 25. 
Merchant Shipping. Registration of Government Ships (Minister 
of War Transport) (No. 2) Order in Council, Feb. 25. 
Ploughing Grants (Application to 1944) Order, Feb. 14. 
Ploughing Grants Regulations, Feb. 14. 
Regulation of Traffic (Regulated Areas Nos. 7, 8, 9 and 10) 
(Amendment) Order, Feb. 15. 
Trading with the Enemy 
Council, Jan. 20. 


STATIONERY OFFICE. 


Consolidated List of Government Publications, 1943. 
List of Statutory Rules and Orders. Feb. 1-29, 1944. 


E.P. 188. 
No. 189. 
No. 190. 
No. 227. 
No. 226. 
E.P. 153. 


No. 100. (China Custodian) Order in 








Notes and News. 


Notes. 

The King has approved that the honour of knighthood be conferred 
upon the Hon. Mr. Justice Wallington, the Hon. Mr. Justice Denning, and 
the Hon. Mr. Justice Barnard on their appointment as Justices of the 
High Court of Justice. 

Mr. Charles William Ingham, solicitor, of Messrs. Ingham & Wainwright, 
solicitors, of Stockport, has been elected President of the Stockport Law 
Society, with which he has been associated for thirty years. Mr. Ingham 
is also a member of the Macclesfield Law Society, and was admitted in 1914. 

The usual monthly meeting of the Directors of the Law Association 
was held on the 6th March, Mr. C. D. Medley in the chair. There were 
five other Directors present. Applications for assistance were considered, 
and £97 was voted in relief of deserving applicants, and other general 
business was transacted. 

The Times states that the Government are to be asked to set up a Royal 
Commission to inquire into the present patent law and into the working 
of cartels and similar matters. The subject was discussed by the 
Parliamentary and Scientific Committee at the House of Commons, and 
the general opinion was that, although our patent law is probably superior 
to that of any other country, important alterations are needed. After the 
last war, Germany was allowed to use, free of charge, many British patents. 


PROGRESSIVE BUSINESS MEN'S FORUM. 

A debate will take place on Wednesday, 22nd March, at 5 p.m., at 
Langham Hotel (Bolivar Entrance, Chandos Street, Cavendish Square, ‘V.1). 
on the “‘ Nationalisation of the Mining Industry.” 

For, Mr. Will Lawther, President of the Miners’ 
Sir Arnold Ridley, K.B.E., M.P. 


Business and professional men are cordially invited. 


against, 


Federation ; 








Court Papers. 
COURT OF APPEAL AND HIGH COURT OF JUSTICE—CHANCERY 
DIVISION. 
Hivary Sitrtres, 1944 
L0TA OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPRAL 
Rota. Court I. 
Mr. Hay Jones 
1 Farr Reader 
22 Blaker Hay 
Andrews Farr 
Blaker 
Andrews 


Mr. Justice 
SIMONDS 
. Reader 
Hay 
Farr 
Blaker 
Andrew, 
Jones 
Group B. 
Mr. Justice Mr. Justice 
MORTON UTHWAT! 
Non- Witness Witness 
Mr. Farr Hay 
Blaker Farr 
Andrews Blaker 
Jones Andrew - 
Reader Jones 
Hay Reader 


DATE. 
Monday Mr. 
Tuesday, 
Wednesday, 
Thursday, 
Friday, 
Saturday 


Mar. 20 


5 
> 
o 
24 Jones 
25 Reader 

Grove A 


Mr. Justice 
VAISEY 
Non- Witness 
Mr. Andrews 
Jones 
Reader 
Hay 
Farr 
Blaker 


Mr. Justice 
COHEN 
Witness 
Blaker 
Andrews 
Jones 
Reader 
Hay 
Farr 


DATE. 


Monday, Mr. Mr. 
‘Tuesday, 
Wednesday, 
Thursday, 
Friday, 
Saturday, 


Mar. 2 
2) 











